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INTRODUCTION 

Too  often,  Subcontractors  fail  to  recognize  the 
legal  implications  of  problems  that  arise  during  the  performance 
of  subcontracts  which  may  increase  the  cost  of  performance 
of  the  subcontract.   Extra  work  or  changes  beyond  the  subcontract 
requirement  may  arise  in  many  forms ,  not  always  apparent  to  the 
Subcontractor,  that  may  entitle  him  to  an  increase  in  the 
subcontract  price. 

Ultimate  success  in  obtaining  an  increase  in  the 
subcontract  price  for  extra  work  or  changes  depends  upon  the 
Subcontractor's  prompt  recognition  of  the  facts  which  give 
rise  to  the  claim  and  preserving  those  facts  for  ultimate 
presentation  in  support  of  the  claim  for  an  increase  in  the 
subcontract  price.   Until  the  Subcontractor  recognizes  and 
identifies  the  situations  for  which  he  is  entitled  to  extra 
compensation,  he  cannot  obtain  any  relief.   The  Subcontractor 
cannot  hope  to  identify  all  situations  in  which  he  is  entitled 
to  extra  compensation  for  performing  additional  work  or  extras 
until  the  key  members  of  the  Subcontractor's  staff  and  field 
personnel  have  become  sufficiently  educated  to  recognize  the 
legal  situations  in  which  the  Subcontractor  may  be  entitled  to 
extra  compensation  and  bring  them  to  the  attention  of  the 
Subcontractor  and  his  counsel. 

It  is  necessary  that  the  basis  for  any  claim  for 
compensation  be  the  subcontract  itself  and  those  sections  of 
the  plans  and  specifications  which  may  be  incorporated  into  the 


subcontract  documents.   Subcontractors  must  read  subcontracts 
very  carefully  to  avoid  signing  clauses  which  give  the 
General  Contractors  unnecessary  legal  and  practical  advantages 
or  which  waive  the  Subcontractor's  right  to  ultimately  claim 
compensation  for  extra  costs  for  which  the  Subcontractors  would 
otherwise  be  entitled. 

A  detailed  analysis  of  construction  subcontracts  is 
beyond  the  scope  of  this  booklet  which  is  confined  to  some  of 
the  problems  which  may  occur  in  performance  of  construction 
subcontracts.   A  more  detailed  discussion  of  construction 
subcontracts  is  covered  in  another  booklet  by  the  author, 
"Legal  Considerations  of  Construction  Subcontracts". 

This  short  summary  is  designed  to  point  out  some 
of  the  problems  that  may  occur  during  the  performance  of 
construction  subcontracts.   Any  generalizations  are  made  for 
the  sake  of  brevity  and  the  legal  doctrines  and  exceptions 
discussed  herein  may  vary  according  to  the  applicable  law  and 
contract  clauses.   In  no  case  should  the  materials  enclosed  be 
substituted  for  competent  legal  advice  in  the  specific  fact 
situation . 
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MISTAKES  IN  BIDS 

To  minimize  the  possibility  of  a  bid  containing 
a  mistake  being  transmitted  to  a  General  Contractor,  Subcontractors 
should  establish  office  procedures  which  insure  that  bids  are 
checked  by  at  least  one  person  other  than  the  estimator  who 
originally  put  the  bid  together.   If  possible,  additional 
checks  should  be  made  on  the  bid  by  checking  the  price  by  a 
different  method  of  computation.   For  example,  if  the  original 
bid  was  calculated  by  a  detailed  time  and  material  take-off, 
then  a  bid  check  should  be  made  by  calculating  the  bid  using  unit 
prices  based  on  previous  cost  experience.   The  chances  of  an 
erroneous  bid  being  sent  out  are  reduced  by  the  more  times  that 
the  Subcontractor  checks  a  bid. 

If  a  Subcontractor's  bid  which  contains  a  mistake 
is  transmitted  to  a  General  Contractor  then  the  Subcontractor 
on  discovery  of  the  mistake  should  immediately  contact  the 
General  Contractor  to  notify  him  that  a  mistake  has  been  made  and 
revoke  the  bid  containing  the  mistake.   A  bid  is  an  offer  to 
make  a  contract  but  for  a  binding  contract  to  come  into  existence 
the  bid  must  be  accepted  by  the  General  Contractor.   If  the 
Subcontractor  revokes  the  erroneous  bid  before  acceptance  by  the 
General  Contractor,  then  there  is  ordinarily  no  binding  contract. 
Whether  the  erroneous  bid  is  oral  or  in  writing,  the  Subcontractor 
should  immediately  revoke  the  bid  both  orally  and  confirm  the  revoca- 
tion in  writing  either  by  letter  or  telegram  addressed  to  the  General 
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Contractor . 

Bids  can  be  revoked  even  if  a  General  Contractor 
uses  the  Subcontractor's  bid  containing  a  mistake  in  calculating 
the  General  Contractor's  bid  to  the  Owner.   The  use  of  a 
Subcontractor's  bid  by  the  General  in  his  own  bid  to  the  Owner, 
is  not  an  acceptance  of  the  Subcontractor's  bid  since  acceptance 
must  be  communicated  to  the  Subcontractor.   The  Subcontractor 
can,  except  for  certain  exceptions  under  the  laws  of  some  states, 
revoke  his  bid  containing  a  mistake  even  after  his  bid  is  used 
in  the  General  Contractor's  bid  to  the  Owner. 

A  Subcontractor  who  has  submitted  a  bid  containing 
a  mistake  should  be  cautious  in  submitting  a  corrected  bid  to 
the  General  Contractor  because  after  the  Subcontractor  commences 
the  job,  the  General  Contractor  might  take  the  position  that  the 
first  erroneous  bid  was  binding  on  the  Subcontractor  and  pay  the 
Subcontractor  for  the  work  only  the  amount  of  his  erroneous  bid. 
This  would  force  the  Subcontractor  to  take  the  legal  offensive 
in  order  to  collect  the  full  payment  due  under  his  correct  bid 
and  the  Subcontractor  would  have  overcome  the  issue  that  the 
erroneous  bid  was  not  binding. 

If  a  Subcontractor  does  not  realize  that  there  has 
been  a  mistake  in  his  bid  until  after,  the  bid  is  accepted  by  the 
General  Contractor  or  even  after  a  subcontract  has  been  signed 
by  both  the  General  Contractor  and  the  Subcontractor,  the 
Subcontractor  may  still  not  legally  be  bound  to  his  bid  containing 

-4- 


a  mistake  or  to  the  subcontract  if  the  General  Contractor  knew  or 
had  reason  to  know  that  a  mistake  had  been  made  in  the  Sub- 
contractor's bid.   It  is  the  law  of  most  states  that  a  General 
Contractor  cannot  snap  up  a  bid  in  which  the  General  Contractor 
knew  or  should  have  known  a  mistake  had  been  made.   A 
substantial  difference  between  a  Subcontractor's  bid  and  other 
competing  Subcontractors '  bids  is  evidence  that  the  General 
Contractor  should  have  reasonably  known  that  a  mistake  had  been 
made  in  the  Subcontractor's  bid  which  is  substantially  lower. 

Revocation  of  a  bid  or  a  subcontract  because  of  a 
mistake  presents  a  very  difficult  legal  situation  and  the 
Subcontractor  should  always  consult  an  attorney  immediately  on 
discovery  of  the  mistake.   A  Subcontractor  who  wishes  to  rescind 
a  subcontract  which  is  based  upon  an  erroneous  bid  containing 
a  mistake  should  notify  the  General  Contractor  that  he  is 
revoking  his  bid  and  rescinding  the  subcontract  as  early  as 
possible  after  discovering  the  mistake.   If  the  Subcontractor 
waits  an  unreasonable  length  of  time  before  revoking  his 
bid  or  rescinding  the  subcontract,  his  inaction  may  be  deemed 
to  be  a  ratification  of  the  mistake. 

In  summary,  a  Subcontractor,  upon  discovering  that 
a  mistake  has  been  made  in  the  bid,  should  immediately  revoke 
his  bid  before  acceptance  by  the  General  Contractor  in  order 
to  prevent  a  subcontract  from  coming  into  existence.   However, 
after  a  subcontract  comes  into  existence  by  acceptance  by  the 
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General  Contractor,  the  Subcontractor  may  still  be  able  to 
revoke  his  offer  and  rescind  the  subcontract  if  the  General 
Contractor  knew  or  should  have  known  that  the  Subcontractor 
made  a  mistake  in  his  bid. 
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CHANGES 

The  change  article  in  a  subcontract  must  be 

studied  to  determine  the  extent  to  which  a  General  Contractor 

or  the  Owner  through  the  General  Contractor  may  unilaterally 

direct  an  increase  or  decrease  in  the  work,  suspend  performance 

of  the  work  or  otherwise  direct  changes  within  the  general 

scope  of  the  Subcontractor's  work.   Usually  the  change  clause 

in  subcontracts  incorporates  the  procedure  for  processing 

changes  that  is  contained  in  the  general  contract.   The  change 

in  work  clause  of  AIA  Standard  Form  Subcontract,  A401,  appears 

in  Article  11.4  and  11.13  and  incorporates  into  the  subcontract 

the  procedure  for  changes  contained  in  the  general  conditions 

and  these  articles  provide  as  follows: 

Article  11.4  -  The  Subcontractor  shall  make  all 
claims,  promptly  to  the  Contractor  for  additional  work,  extensions 
of  time,  and  damage  for  delays  or  otherwise,  in  accordance  with 
the  Contract  Documents. 

Article  11.13  -  The  Subcontractor  shall  make  any  and 
all  changes  in  the  Work  from  the  Drawings  and  Specifications 
of  the  Contract  Documents  without  invalidating  this  Subcontract 
when  specifically  ordered  to  do  so  in  writing  by  the  Contractor. 
The  Subcontractor,  prior  to  the  commencement  of  such  changed  or 
revised  work,  shall  submit  promptly  to  the  Contractor  written 
copies  of  the  cost  or  credit  proposal  for  such  revised  Work  in 
a  manner  consistent  with  the  Contract  Documents. 

The  AIA  General  Conditions,  A201,  provide  for  changes 

in  the  work  in  Articles  12.1.1  and  12.1.2  which  state  as  follows: 

Article  12.1.1  -  The  Owner,  without  invalidating  the 
Contract,  may  order  Changes  in  the  Work  within  the  general  scope 
of  the  Contract  consisting  of  additions,  deletions  or  other 
revisions,  the  Contract  Sum  and  the  Contract  Time  being  adjusted 
accordingly.   All  such  changes  in  the  work  shall  be  authorized 
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by  Change  Order,  and  shall  be  executed  under  the  applicable 
conditions  of  the  Contract  documents. 

Article  12.1.2  -  A  Change  Order  is  a  written  order 
to  the  Contractor  signed  by  the  Owner  and  the  Architect, 
issued  after  the  execution  of  the  Contract,  authorizing  a 
Change  in  the  Work  or  an  adjustment  in  the  Contract  Sum  or 
the  Contract  Time.   Alternatively,  the  Change  Order  may  be 
signed  by  the  Architect  alone,  provided  he  has  written 
authority  from  the  Owner  for  such  procedure  and  that  a  copy 
of  such  written  authority  is  furnished  to  the  Contractor  upon 
request.   The  Contract  Sum  and  the  Contract  Time  may  be 
changed  only  by  the  Change  Order. 

In  order  for  the  Owner  through  the  General  Contractor 
to  unilaterally  order  a  valid  Change  Order,  the  changed  work 
must  be  "within  the  general  scope  of  the  contract"  and  must  be 
a  written  order  signed  by  an  Owner  or  his  authorized  agent.   If 
the  Subcontract  requires  that  a  Change  Order  be  issued  in  writing 
by  the  Owner  or  the  General  Contractor  or  their  authorized 
representatives  prior  to  the  performance  of  the  work  as  changed, 
the  Subcontractor  should  be  careful  to  follow  the  contract  procedure 
of  obtaining  an  appropriate  written  order  from  the  Owner,  General 
Contractor  or  their  authorized  representatives  prior  to  the 
performance  of  the  changed  work  in  order  to  avoid  problems  in 
subsequently  obtaining  payment  for  the  performance  of  changed 
work. 

In  the  field,  it  is  a  common  experience  for  a  General 
Contractor's  field  superintendent  to  orally  demand  an  extra 
even  though  the  Subcontract  requires  the  authorization  of  an 
extra  to  be  made  only  by  an  officer  of  the  General  Contractor. 
To  the  foreman  in  the  field  of  a  Subcontractor,  it  often  seems 
the  only  realistic,  practical  and  economical  thing  to  do  is  to 
perform  the  extra  and  hope  that  the  General  Contractor  will 
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pay  at  least  its  reasonable  value.   Too  often,  when  a  Subcontractor 
does  extra  work  on  oral  directions,  the  General  Contractor  dis- 
putes its  reasonable  value  and  rejects  the  claim  on  the  ground  that 
it  was  never  authorized.   If  the  Subcontract  expressly  provides 
that  the  Subcontractor  will  be  paid  for  extra  work  only  if  it 
is  authorized  in  writing  prior  to  its  performance,  the  Sub- 
contractor should  make  it  a  field  rule  not  to  perform  extra 
work  unless  it  is  properly  authorized  in  writing. 

When  a  Subcontractor  receives  oral  instructions 
from  a  representative  who  the  Subcontractor  is  not  certain 
has  the  appropriate  authority,  it  is  a  wise  course  of 
action  to  write  the  General  Contractor  reporting  the  field 
instructions  and  that  these  instructions  require  extra  work 
for  which  the  Subcontractor,  if  required  to  perform,  will  claim 
an  extra.   The  authorized  agents  of  the  General  Contractor  may 
then  tell  the  Subcontractor  not  to  proceed  with  the  work  in  which 
case  the  Subcontractor  has  no  further  problems,  or  the  General 
Contractor  may  acquiesce  in  these  instructions  either  by  affirmatively 
issuing  a  written  Change  Order  or  acquiesce  in  these  instructions 
by  silence  or  failure  to  repudiate  the  instructions.   This 
notice  also  fairly  alerts  the  authorized  representatives  of  the 
General  Contractor  or  Owner  to  the  fact  the  instructions  were 
issued  by  operating  personnel  which  provides  the  General  Contractor 
or  Owner  with  an  opportunity  to  clarify,  define  and  rescind  the 
instructions  before  costs  are  incurred.   Writing  a  letter  confirming 
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oral  or  possibly  unauthorized  instructions  not  only  preserves 

the  Subcontractor's  right  to  relief,  but  also  gives  the  General 

Contractor  or  Owner,  if  transmitted  by  the  General  Contractor, 

an  opportunity  to  avoid  any  misunderstandings  before  work  is 

performed.   A  written  confirmation  also  avoids  any  disputes  as 

to  the  issuance  of  the  instructions  and  the  scope  of  the  instructions 

If  the  Subcontract  expressly  exempts  the  General 
Contractor  for  liability  for  extra  work  unless  there  is  a 
proper  written  authorization,  generally,  the  Subcontractor  will 
not  be  permitted  by  the  Courts  to  recover  for  the  work  under 
the  subcontract.   However,  if  there  is  adequate  proof  that  there 
is  an  oral  direction  for  the  work  to  be  done  and  that  the  General 
Contractor  or  Owner,  if  the  order  is  transmitted,  has  knowingly 
received  and  accepted  the  benefits  of  the  work,  the  Subcontractor 
may  be  awarded  the  reasonable  value  for  the  work  notwithstanding 
the  subcontract  provision  requiring  a  written  change  order. 

It  is  generally  necessary  that  the  Subcontractor 
observe  the  time  limitations  in  the  procedure  for  claiming  an 
extra  under  the  change  in  work  clause.   Article  12.2.1  of  the 
AIA  General  Conditions,  Document  A201,  does  not  provide  for  an 
exact  time  but  requires  submission  of  a  claim  within  a  "reasonable 
time"  and  normally  a  claim  must  be  made  prior  to  the  receipt  of 
final  payment  which  constitutes  a  waiver  and  release  of  all 
claims  against  the  General  Contractor  or  Owner. 


-10- 


If  the  Subcontractor  neglects  to  give  a  timely 
notification  of  a  claim  for  extra  work  because  of  a  change, 
there  may  be  certain  exceptions  to  the  requirement  of  written 
order  if  authorized  agents  of  the  General  Contractor  or  Owner 
knew  of  the  circumstances  that  formed  the  basis  of  the  change. 
The  requirements  of  timely  notice  may  be  deemed  to  have  been  waived 
by  the  actions  of  their  authorized  agents  in  ordering  the  change 
or  by  considering  the  merits  the  Subcontractor's  claim  for  extra 
compensation  based  on  the  change. 

In  order  for  a  General  Contractor  or  an  Owner,  through 
the  General  Contractor,  to  be  able  to  unilaterally  order  the 
Subcontractor  to  perform  a  change,  the  proposed  change  must  be 
within  the  general  scope  of  the  contract.   The  line  between 
whether  or  not  a  change  in  work  is  within  the  general  scope 
of  the  contract  is  a  difficult  one  to  find  because  it  is  based 
on  the  facts  of  each  situation.   For  a  proposed  change  to  be 
within  the  general  scope  of  the  contract,  the  changed  work  must 
be  a  change  that  would  be  regarded  as  fairly  and  reasonably 
within  the  contemplation  of  the  parties  when  the  contract  was 
entered  into.   As  an  example,  the  elimination  or  addition  of 
an  entire  building  would  not  normally  be  held  to  be  within  the 
scope  of  the  contract  whereas  minor  structural  variations  would 
usually  be  considered  to  be  within  the  general  scope  of  the 
contract. 

If  the  Subcontractor  believes  that  a  certain  change 
in  the  work  is  beyond  th  scope  of  the  contract,  and  therefore 
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is  not  a  proper  change,  the  Subcontractor  is  confronted  with 
several  alternatives.   If  the  extra  work  order  is  in  fact  outside 
the  general  scope  of  the  contract,  the  Subcontractor  is  not 
required  to  do  the  extra  work  and  is  justified  in  declining 
to  perform  the  extra  work.   Conversely,  if  the  Subcontractor  is 
unilaterally  directed  to  perform  work  that  ultimately  is  proven 
to  be  within  the  general  scope  of  the  contract,  it  is  legally 
a  change  and  the  Subcontractor  must  perform  the  extra  work  or  be 
in  breach  of  his  contract. 

The  pricing  of  the  changed  work  may  be  based  on 
a  negotiated  price,  cost  plus  formula  on  a  fixed  or  percentage 
fee,  or  on  unit  prices  or  the  price  may  be  determined  under  the 

disputes  clause.   The  Subcontractor  must  have  a  fast  remedy  under 
the  disputes  clause  in  the  contract  documents  in  order  to  fix 
the  price  of  the  changed  work  because  the  financial  needs  of  the 
Subcontractor  require  that  the  price  for  the  changed  work  be 
determined  quickly  to  insure  that  the  Subcontractor  has  adequate 
funds  to  meet  the  financial  burdens  of  performance.   The  procedure 
in  the  disputes  clause  must  be  subject  to  speedy  resolution 
insofar  as  the  Subcontractor  is  concerned,  otherwise  he  will 
be  out  of  pocket  for  the  cost  of  his  required  performance  for  a 
substantial  period  of  time.   Such  a  remedy  may  be  an  expeditious 
arbitration  proceeding  with  the  cost  shared  equally  between 
the  General  Contractor  and  the  Subcontractor. 

The  procedure  for  determining  the  price  of  a  change 
in  the  work  in  the  AIA  General  Conditions,  A201,  appears  in 
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clauses  12.1.3  through  12.1.5  which  set  out  a  typical  procedure 
for  pricing  changes  and  provides  as  follows: 

12.1.3  -  The  cost  or  credit  to  the  Owner  resulting 
from  a  Change  in  the  Work  shall  be  determined  in  one  or  more 
of  the  following  ways: 

.1  by  mutual  acceptance  of  a  lump  sum  properly 

itemized 
.2  by  unit  prices  stated  in  the  Contract  Documents 

or  subsequently  agreed  upon;  or 
.3  by  cost  and  a  mutually  acceptable  fixed  or 

percentage  fee . 

12.1.4  -  If  none  of  the  methods  set  forth  in  Sub- 
paragraph 12.1.3  is  agreed  upon,  the  Contractor,  provided  he 
receives  a  Change  Order,  shall  promptly  proceed  with  the 

Work  involved.   The  cost  of  such  Work  shall  then  be  determined 
by  the  Architect  on  the  basis  of  the  Contractor's  reasonable 
expenditures  and  savings,  including,  in  the  case  of  an  increase 
in  the  Contract  Sum,  a  reasonable  allowance  for  overhead  and 
profit.   In  such  case,  and  also  under  Clause  12.1.3  above,  the 
Contractor  shall  keep  and  present,  in  such  form  as  the  Architect 
may  prescribe,  an  itemized  accounting  together  with  appropriate 
supporting  data.   Pending  final  determination  of  cost  to  the 
Owner,  payments  on  account  shall  be  made  on  the  Architect's 
Certificate  for  Payment.   The  amount  of  credit  to  be  allowed 
by  the  Contractor  to  the  Owner  for  any  deletion  or  change 
which  results  in  a  net  decrease  in  cost  will  be  the  amount 
of  the  actual  net  decrease  as  confirmed  by  the  Architect.   When 
both  additions  and  credits  are  involved  in  any  one  change,  the 
allowance  for  overhead  and  profit  shall  be  figured  on  the  basis 
of  net  increase,  if  any, 

12.1.5  -  If  unit  prices  are  stated  in  the  Contract 
Documents  or  subsequently  agreed  upon,  and  if  the  quantities 
originally  contemplated  are  so  changed  in  a  proposed  Change 
Order  that  application  of  the  agreed  unit  prices  to  the 
quantities  of  Work  proposed  will  create  a  hardship  on  the  Owner 
or  the  Contractor,  the  applicable  unit  prices  shall  be  equitably 
adjusted  to  prevent  such  hardship. 

Unless  the  price  of  the  change  can  be  agreed  upon 
in  advance,  the  Subcontractor  must  preserve  the  evidence  or 
facts  as  to  the  costs  and  details  of  the  performance  of  the 
changed  work.   For  a  Subcontractor  to  be  successful  in  obtaining 
full  compensation  for  his  changed  work  including  his  costs  and 
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a  reasonable  profit  thereon,  the  Subcontractor  must  maintain 
separate  costs  records  for  the  labor  and  material  that  is  expended 
in  performing  the  changed  work  which  are  distinguishable  from 
costs  of  performing  the  work  of  the  base  subcontract. 

Also  very  helpful  in  presenting  a  successful  claim 
for  extra  compensation  for  changes  in  work  is  the  existence 
of  a  jobsite  log  in  which  the  job  superintendent  records 
anything  and  everything  that  may  be  considered  extra  work.   Jobsite 
logs  should  be  maintained  daily  by  the  job  superintendent  either 
on  a  daily  handwritten  form  or  dictated  to  be  transcribed.   It 
is  a  good  policy  to  have  the  daily  entries  in  the  jobsite  log 
forwarded  to  the  main  office  of  the  Subcontractor  daily  or  weekly 
in  order  that  the  main  office  can  follow  the  progress  of  the  job 
and  be  assured  that  the  jobsite  log  is  being  kept  up  to  date. 

Written  memorandums  of  conferences  and  conversations 
with  representatives  of  the  General  Contractor  or  Owner  are  also 
important  in  preserving  the  facts  because  the  memorandums  can  be 
helpful  many  months  or  even  years  later  in  refreshing  the  memories 
of  the  Subcontractor's  field  personnel  of  exactly  what  took  place 
in  the  conference.   It  is  even  better  if  letters  are  written  to 
the  authorized  representative  of  the  Contractor  or  Owner  confirming 
what  took  place  in  the  conferences  or  conversations. 

The  documentation  of  the  changed  work  with 
photographs  as  it  proceeds  in  its  various  conditions  is 
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invaluable  to  demonstrate  the  facts.   A  Polaroid  camera  should 
be  used  because  the  instant  development  feature  enables  the 
Subcontractor  to  easily  check  the  content  and  clarity  of 
the  photographs  while  he  is  still  on  the  jobsite  and  before  the 
conditions  of  the  work  are  altered.   Sometimes  a  professional 
photographer  may  be  needed,  but  generally  Polaroid  color 
photographs  are  adequate. 

Depending  on  the  magnitude  and  complexity  of  the 
claim  for  extra  work,  experts  may  be  needed  to  present 
expert  opinions,  analyses,  and  reports  of  the  conditions  of 
the  change.   It  is  never  too  early  to  use  an  expert  to  assist 
the  Subcontractor  in  a  dispute  and  provide  him  with  an 
insight  as  to  the  merits  of  the  claim  as  well  as  assist  the 
Subcontractor  in  the  performance  of  the  work.   It  is  a  serious 
error  to  delay  calling  in  experts  by  hoping  to  save  money 
because  delay  may  tend  to  decrease  the  possibility  of  recovery 
of  the  claim. 

Also  relevant  in  presenting  a  claim  for  changes 
is  evidence  of  the  customs  and  practices  of  the  trade  of  the 
particular  subcontracting  field.   These  customs  or  trade  practices 
amplify  plans  and  specifications  and  are  impliedly  incorporated 
into  a  subcontract  provided  they  are  not  contrary  to  express 
provisions  of  the  subcontract.   Evidence  of  the  customs  and 
practices  of  the  trade  may  define  the  meaning  of  technical  words 
in  the  specifications  or  may  determine  the  standard  of  reasonable 
workmanship. 
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The  Subcontractor  should  make  his  claim  in  writing 
for  extra  compensation  for  a  change  in  work  for  which  a  price 
has  not  been  determined  in  sufficient  detail  to  clearly  and 
persuasively  present  the  facts  necessary  to  demonstrate  his  costs 
and  his  position  that  he  is  entitled  to  an  increase  in  the  contract 
price  for  the  change  in  work.   No  specific  form  is  required  for 
the  actual  claim.   However,  it  should  be  logically  organized  and 
contain  a  factual  statement  of  the  claim  in  as  much  detail  as 
necessary  to  persuasively  present  the  Subcontractor's  views  and 
should  contain  or  refer  to  the  key  documents  and  contract  clauses , 
expert  witness  reports  and  photographs  and  should  contain  a 
discussion  of  the  legal  and  contractual  basis  of  the  claim  to 
demonstrate  that  the  Subcontractor  is  entitled  to  the  increase 
in  the  contract  price. 
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CONSTRUCTIVE  CHANGES 

A  formal  change  order  is  ordinarily  issued  in  writing 
by  an  authorized  representative  of  the  General  Contractor  or 
Owner  and  constitutes  a  clear  admission  by  the  Owner  or 
General  Contractor  that  it  is  a  change  in  the  contract.   A 
constructive  change  order  differs  from  a  formal  change  order 
because  there  is  no  formal  written  change  order  when  a 
constructive  change  order  occurs. 

A  constructive  change  order  arises  from  actions  of 
authorized  representatives  of  the  Owner  or  General  Contractor 
which  are  of  such  nature  that  their  actions  are  construed  or 
inferred  to  have  the  very  same  effect  as  if  a  formal  written 
change  order  had  been  ordered  under  the  change  clause  when  a 
constructive  change  occurs.   The  conduct  of  the  authorized 
representatives  of  the  Owner  or  General  Contractor  may  be  such 
that  they  will  be  deemed  to  have  caused  or  ordered  the  Subcontractor 
to  perform  work  differently  from  that  required  by  the  original 
contract  terms  which  increases  the  costs  of  performance  by  the 
Subcontractor  and  entitles  the  Subcontractor  to  an  equitable 
adjustment  of  the  contract  price. 

The  basic  difference  between  a  formal  change  and  a 
constructive  change  is  that  a  constructive  change  is  a 
recognition  of  informal  conduct  by  the  Owner  or  General 
Contractor  which  requires  the  performance  of  additional  work 
by  the  Subcontractor.   Constructive  changes  have  the  very 
same  effect  as  if  the  Owner  or  General  Contractor  had  issued 
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a  formal  written  change  order  under  the  change  clause.   Constructive 
changes  increase  the  cost  of  performance  of  the  Subcontractor's 
work  and  the  Subcontractor  is  entitled  to  an  equitable  adjustment 
to  increase  the  contract  price  for  the  additional  costs,  plus 
reasonable  overhead  and  profit  for  the  constructive  change. 

Any  conduct  by  an  authorized  representative  of  the 
Owner  or  the  General  Contractor  which  has  the  effect  of  requiring 
a  Subcontractor  to  perform  work  differently  from  that  prescribed 
in  the  original  subcontract  terms,  resulting  in  an  increased  cost 
of  performance,  may  constitute  a  constructive  change  order  entitling 
the  Subcontractor  to.  relief  under  the  change  clause  even  though  no 
formal  change  order  is  issued.   A  constructive  change  order  may 
arise  from  any  oral  or  written  act  or  omission  by  an  authorized 
representative  of  the  Owner  or  General  Contractor  which  in  practical 
effect  requires  the  Subcontractor  to  perform  work  in  a  different 
manner  than  originally  specified  in  the  subcontract. 

Since  there  is  in  such  cases  no  formal  act  of  issuing 
a  change  order  by  an  authorized  representative  of  the  Owner  or 
General  Contractor,  a  Subcontractor  must  recognize  and  identify  the 
conduct  of  the  Owner  or  General  Contractor  which  constitutes 
constructive  change  orders.   If  a  Subcontractor  does  not  recognize 
the  conduct  of  the  Owner  or  General  Contractor  which  constitutes 
a  constructive  change  order,  the  Subcontractor  cannot  obtain 
compensation  for  his  increased  costs. 
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A  Subcontractor  may  have  incurred  a  constructive  change 
order  without  being  aware  of  what  was  actually  occurring,  other 
than  the  fact  that  the  Subcontractor  had  incurred  increased  costs 
of  performance  of  a  subcontract.   In  order  to  identify 
constructive  change  orders,  the  key  members  of  the  Subcontractor's 
office  staff  and  field  personnel  should  become  sufficiently  educated 
to  recognize  constructive  changes  so  that  claims  for  extra 
compensation  may  be  made  under  the  change  clauses. 

Constructive  changes  can  arise  in  a  variety  of 
ways  and  require  a  variety  of  duties  by  Subcontractors.   They 
may  take  the  form  of  letters,  telegrams,  changes  in  specifications 
and  other  documents  or  they  may  be  oral  directions  given  by  authorized 
representatives  of  the  Owner  or  General  Contractor  which  have  the 
effect  of  increasing  the  cost  of  performance  by  requiring 
additional  work  without  the  use  of  the  word  "change". 

When  the  conduct  of  the  General  Contractor  has  the 
effect  of  ordering  the  Subcontractor  to  perform  work  which  the 
Subcontractor  believes  to  constitute  a  contract  change,  the 
Subcontractor  should  properly  notify  the  General  Contractor 
in  writing  of  every  act  by  the  authorized  representative  of 
the  General  Contractor  which  the  Subcontractor  considers  to  be  a 
constructive  change  order.   When  conduct  of  a  representative  of 
the  Owner  causes  the  Subcontractor  to  perform  extra  work,  the 
Subcontractor  should  notify  the  General  Contractor  in  writing 
to  be  transmitted  to  the  Owner.   The  notice  should  further  state 
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that  the  Subcontractor  will  submit  a  formal  claim  when  data  is 
available . 

If  someone  other  than  an  authorized  representative 
of  the  Owner  is  responsible  for  the  constructive  change,  such 
as  an  inspector  or  a  field  engineer  without  authority,  then  the 
Subcontractor  should  immediately  protest  in  writing  to  an 
authorized  representative  before  he  performs  the  work.   If  such 
a  protest  is  impractical  because  of  geography,  time  element 
or  for  other  reasons,  the  Subcontractor  should  immediately 
address  a  written  notice  to  the  authorized  representative  which 
describes  a  particular  change  that  has  been  ordered,  the  name 
of  the  person  who  ordered  the  change  and  further  state  that  the 
Subcontractor  is  proceeding  with  the  work  and  that  he  will  file 
a  formal  claim  as  soon  as  data  is  available. 

Often  Subcontractors  may  not  become  aware  of  the  fact 
that  a  constructive  change  order  has  occurred  until  after  the 
work  has  progressed  for  a  considerable  period  of  time.   The 
failure  of  the  Subcontractor  to  give  timely  notice  under  the 
change  clause  of  a  claim  for  extra  compensation  is  usually  not 
fatal  to  a  claim  based  on  a  constructive  change  because  the 
requirement  of  prior  written  notification  under  the  change  clause 
is  usually  inapplicable  to  constructive  change  orders. 

Upon  becoming  aware  that  a  situation  constituting 
a  constructive  change  order  exists,  the  Subcontractor  should  notify 
the  authorized  representative  of  the  General  Contractor  that 
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the  Subcontractor  considers  certain  action  to  be  a  constructive 
change  order  for  which  the  Sucontractor  intends  to  file  a  formal 
claim.   If  the  conduct  giving  rise  to  the  constructive  change 
is  that  of  the  Owner,  the  General  Contractor  may  transmit  the 
notice  to  the  Owner.   This  written  notification  will  insure  that 
the  conduct  constituting  a  constructive  change  is  brought  to  the 
knowledge  of  an  authorized  representative  and  will  serve  as 
evidence  that  the  Subcontractor  has  not  acquiesced  in.  the 
constructive  change  order  and  become  a  mere  volunteer  in 
performing  the  work.   In  the  case  of  oral  directions  this 
notice  serves  as  evidence  that  the  oral  direction  was  in 
fact  given.   Prompt  notice  to  an  authorized  representative 
of  a  claimed  constructive  change  brings  the  issue  out  in  the 
open  and  gives  the  authorized  representatives  an  early  opportunity 
to  affirm  or  repudiate  actions  taken  by  unauthorized  representatives 

The  more  common  forms  of  constructive  changes  are: 

Defective  Specifications 

The  increased  costs  that  a  Subcontractor  incurs  by 
attempting  to  perform  under  defective  specifications  can 
constitute  a  constructive  change  order.   The  Owner,  who 
causes  the  plans  and  specifications  to  be  drafted  impliedly 
warrants  that  if  the  specifications  are  followed,  the  resulting 
work  will  meet  the  performance  requirements  of  the  contract.   If 
the  plans  and  specifications  prove  to  be  defective,  or  incomplete, 
or  if  they  impose  unattainable  or  impossible  requirements,  then 
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the  Subcontractor  is  entitled  to  compensation  for  his  increased 
costs  in  attempting  to  perform  even  if  the  defective  plans  and 
specifications  are  subsequently  remedied  and  the  unattainable 
requirements  are  ultimately  relaxed  to  permit  performance. 
Defective  specifications  may  arise  because  of  errors,  inaccurate 
detail,  or  specifications  which  will  not  produce  the  specified 
result. 

If  the  specifications  which  indicate  the  feasibility 
of  doing  the  work  in  a  certain  way  are  so  erroneous  as  to  preclude 
the  use  of  that  method,  the  Subcontractor  is  entitled  to  an 
equitable  adjustment  for  a  constructive  change  for  unanticipated 
costs  occasioned  by  having  to  do  the  work  in  a  different  way.   A 
dimensional  error  which  requires  the  performance  of  more  work 
than  anticipated  also  gives  rise  to  a  compensable  constructive 
change . 

A  Subcontractor  has  the  right  to  rely  without 
inquiry  on  the  accuracy  of  plans  and  specifications.   It  is 
the  rule  generally  applied  that  the  Owner  warrants  the 
plans  and  specifications  and  the  efficiency  thereof  and  the 
Subcontractor  has  the  right  to  rely  on  them  as  a  correct  representation 
of  good  and  sufficient  engineering  skill  and  ability  without 
independent  investigation.   The  Owner  is  bound  to  furnish  plans 
to  allow  the  Contractor  to  prosecute  the  work  without  having  to 
assume  the  risk  of  extra  costs  as  the  result  of  deficient  plans 
or  specifications. 
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A  Subcontractor  is  entitled  to  an  adjustment 
in  the  contract  price  for  his  increased  costs  of  performance 
plus  a  reasonable  profit  thereon  when  defective  specifications 
increase  the  Subcontractor's  cost  of  performance  under  the 
constructive  change  doctrine. 

Methods  of  Performance 

If  a  reasonable  interpretation  of  the  specifications 
gives  the  Subcontractor  the  option  to  choose  between  various 
methods  of  performance  of  the  work,  the  Subcontractor  has  the 
right  to  choose  the  method  of  performing  the  work  which  is 
less  expensive  than  the  other  methods.   If  the  Owner  or  General 
Contractor  directs  that  the  work  be  performed  in  a  method  which 
is  more  expensive  to  the  Subcontractor  than  the  less  expensive 
method,  then  a  constructive  change  has  been  ordered  entitling 
the  Subcontractor  to  recover  for  the  difference  between  the 
cost  of  performance  by  the  more  expensive  method  which  was  directed 
over  the  cost  of  performance  by  the  less  expensive  method. 

A  compensable  constructive  change  may  also  result 
when  the  Owner  or  General  Contractor  requires  the  Subcontractor 
to  alter  the  planned  sequence  of  performance  which  increases 
the  costs  of  performance  of  the  Subcontractor's  work. 

In  order  to  recover  for  a  constructive  change 
because  of  alternate  methods  of  performance  there  must  be 
a  direction  by  an  authorized  representative  of  the  Owner  or 
General  Contractor  designating  the  more  expensive  method 
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of  performance.   If  the  Subcontractor  merely  voluntarily 
selects  the  alternative  method  of  performance  then  the 
Subcontractor  cannot  recover.   Similarly,  a  Subcontractor  may 
not  recover  if  the  Owner  or  General  Contractor  reserves  the 
option  of  choosing  one  particular  procedure  or  method  of 
performance  over  another. 

Misinterpretation  of  Specifications 

If  the  Owner  or  General  Contractor  misinterprets  the 
specifications  and  requires  performance  not  called  for  by  the 
contract,  the  Subcontractor  is  entitled  to  an  equitable  adjustment 
in  the  contract  price  for  the  Subcontractor's  increased  cost 
of  performance  plus  a  reasonable  profit  thereon  for  a  constructive 
change.   If  the  Subcontractor  is  directed  to  perform  work  in 
accordance  with  an  erroneous  interpretation  of  the  contract 
specifications  which  differs  from  the  Subcontractor's  interpretation, 
then  the  Subcontractor  is  entitled  to  relief  under  the  change 
clause  for  his  increased  cost  of  performance  directed  by  the 
Owner  or  General  Contractor's  erroneous  interpretation. 

However,  the  Subcontractor  cannot  convert  his 
misinterpretation  of  specifications  into  a  compensable  change, 
when  the  Owner  or  General  Contractor's  interpretation  is 
reasonable  and  the  Subcontractor's  is  not. 

Over  Inspection 

Over  inspection  by  representatives  of  the  Owner  or 
General  Contractor  going  beyond  the  original  contract  requirements 
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may  also  give  rise  to  constructive  change  orders.   These  actions 
of  over  inspection  may  include  excessive  or  repetitive  tests, 
changes  in  the  time  and  manner  of  inspection,  tests  or  quality 
control,  or  having  the  Subcontractor  meet  a  standard  of  performance 
higher  than  that  set  by  the  original  subcontract.   In  order  for 
there  to  be  a  constructive  change  because  of  over  inspection, 
the  inspector  must  be  authorized  to  issue  change  orders  or  his 
action  must  be  ratified  or  acquiesed  in  by  an  authorized 
representative . 

Rejection  of  Conforming  Work 

Another  constructive  change  order  can  arise  when  an 
authorized  representative  of  the  Owner  or  General  Contractor 
unjustly  rejects  a  Subcontractor's  work  that  conforms  to  the 
original  contract  and  requires  the  Subcontractor  to  perform 
certain  rework. 

The  standard  of  performance  is  governed  not  only 
by  the  specifications,  but  standards  of  performance  are  also 
dictated  by  the  customs  and  practices  of  the  particular  subcontract 
trade.   If  the  Subcontractor  has  performed  his  work  under  the 
subcontract  according  to  the  normal  customs  and  practices  of  his 
trade,  the  rejection  of  his  work  by  an  authorized  representative 
of  the  Owner  or  General  Contractor  who  requires  a  higher  standard 
of  workmanship  constitutes  a  constructive  change  entitling  the 
Subcontractor  to  an  equitable  adjustment  of  the  contract  price 
for  the  costs  and  a  reasonable  profit  to  redo  the  rejected  work. 
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Rejection  of  "or  Equal"  Substitutions 

When  the  specifications  permit  "or  equal"  substitutions, 
then  the  Subcontractor  is  entitled  to  make  a  substitution  of 
material  or  equipment  which  is  equivalent  or  equal  to  the 
equipment  or  material  specified.   If  the  General  Contractor 
or  Owner  rejects  the  substitution  by  a  Subcontractor  of  material 
or  equipment  which  is  less  expensive  but  equal,  and  directs  the 
Subcontractor  to  install  more  expensive  equipment,  then  a 
constructive  change  has  occurred  entitling  the  Subcontractor 
to  recover  the  cost  difference  between  the  less  expensive  equal 
product  and  the  product  which  he  was  directed  to  install,  plus 
a  reasonable  profit  thereon. 

It  is  necessary  that  a  Subcontractor  submit  for 
approval  the  proposed  less  expensive  "or  equal"  substitution 
in  order  to  establish  the  basis  of  his  claim  for  constructive 
change  for  being  required  by  the  Owner  or  the  General  Contractor 
to  install  more  expensive  material  or  equipment.   It  is  the 
action  by  the  Owner  or  General  Contractor  of  rejection  of  the 
"or  equal"  substitution  which  constitutes  the  constructive  change 
that  changes  the  Subcontractor's  contract  and  increases  his 
cost  of  performance. 

Acceleration 

If  the  Subcontractor  has  encountered  excusable 
delay  for  which  he  is  entitled  to  an  extension  of  the  contract 
time  and  the  General  Contractor  refused  to  grant  an  extension 
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of  the  contract  time  and  requires  the  Subcontractor  to  complete 
performance  within  the  original  performance  period,  a  constructive 
change  has  occurred  which  in  effect  directs  the  Subcontractor 
to  accelerate  performance  of  the  work  to  complete  the  work 
earlier  than  the  Subcontractor  is  legally  required  to  do  under  his 
subcontract.   See  the  chapter  in  this  booklet  on  "Acceleration" 
for  a  detailed  discussion  beginning  on  page  46. 

Owner  or  General  Contractor  Furnished  Property 
If  the  subcontract  requires  the  Owner  or  General 
Contractor  to  furnish  the  subcontractor  certain  property  and 
the  property  proves  to  be  defective,  the  Subcontractor  can 
recover  for  his  increased  cost  of  performance  occasioned  by 
the  defective  property  furnished  by  the  Owner  or  General 
Contractor  because  of  a  constructive  change. 

The  Owner  or  General  Contractor  who  contractually 
agrees  to  furnish  property  must  furnish  property  suitable 
for  the  intended  use  under  the  subcontract,  which  means  that 
the  property  supplied  by  the  Owner  or  General  Contractor  must 
be  adequate  for  the  performance  of  work  contemplated  by  the 
parties  at  the  time  they  entered  into  the  subcontract.   If  the 
property  furnished  is  not  suitable,  then  the  Subcontractor  is 
entitled  to  an  increase  in  the  contract  price  for  his  increased 
cost  of  performance  in  procuring  suitable  property  or  his 
expenditures  required  to  make  the  unsuitable  property  suitable 
for  his  performance. 
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When  the  Subcontractor  considers  material  furnished 
by  the  General  Contractor  or  Owner  to  be  unsuitable  for  use, 
he  should  notify  the  General  Contractor  at  once  of  the  fact  of 
unsuitability  of  the  furnished  property  and  the  fact  that 
the  Subcontractor  is  claiming  a  constructive  change  entitling 
him  to  an  increase  of  the  contract  price  for  his  increased 
costs  plus  a  reasonable  profit  thereon. 
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CHANGED  CONDITIONS  OR  DIFFERING 
SITE  CONDITIONS 

Article  12.1.6  of  the  AIA  General  Conditions  Document 
A201,  provides  for  an  increase  in  the  contract  price  if  unknown 
physical  conditions  are  encountered  below  the  surface  of  the 
ground  which  differ  from  those  originally  contemplated  in  the 
plans  and  specifications .   The  purpose  of  this  changed 
conditions  clause  is  to  eliminate  from  a  Subcontractor's  price 
any  contingent  costs  which  the  subcontract  might  include  in 
his  bid  to  guard  against  increased  costs  of  performance  because 
of  the  discovery  of  subsurface  or  latent  physical  conditions 
differing  from  those  described  in  the  contract  or  the  discovery 
of  unknown  physical  conditions  of  an  unusual  or  differing  nature 
from  those  which  normally  would  be  expected  at  the  site. 

The  changed  conditions  clause  is  calculated  to  be 
both  of  benefit  to  the  Owner  and  the  Subcontractor.   It  benefits 
the  Subcontractor  because  it  eliminates  the  risk  of  increased 
cost  of  performance  because  of  unknown  or  differing  latent  physical 
site  conditions.   The  Owner  benefits  because  he  pays  for  these 
increased  costs  of  performance  only  in  the  event  that  the 
Subcontractor  actually  encounters  changed  or  differing  site 
conditions.   Without  the  changed  conditions  clause  a  Subcontractor 
would  increase  his  bid  to  compensate  for  the  additional  hazards 
which  might  be  encountered  other  than  the  normal  conditions, 
and  without  a  changed  conditions  clause,  the  Owner  would  pay 
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the  Subcontractor's  increased  lump  sum  price  which  is  guarded 
against  encountering  differing  subsurface  site  conditions  even 
if  the  site  conditions  subsequently  proved  to  be  normal. 

Many  claims  for  changed  conditions  are  based  on 
differing  subsurface  natural  conditions,  such  as  the  presence 
or  absence  of  rock,  the  existence  of  abnormal  subsurface  water 
or  permafrost,  or  the  peculiarities  of  the  soil.   Other  claims 
for  changed  conditions  may  be  based  upon  the  existence  of 
artificial  conditions  which  are  brought  about  by  the  activity 
of  men  such  as  the  encountering  of  unknown  utilities. 

The  general  conditions  of  each  job  should  be  checked 

prior  to  bidding  to  see  if  there  is  a  changed  conditions  clause 

and  its  exact  scope  and  procedures  for  obtaining  a  change  or  an 

equitable  adjustment  for  a  changed  condition.   A  typical  changed 

conditions  clause  appears  in  AIA  General  Conditions,  Document 

A201,  Article  12.1.6  which  provides  as  follows: 

Article  12.1.6  -  Should  concealed  conditions  encountered 
in  the  performance  of  the  Work  below  the  surface  of  the  ground  be 
at  variance  with  the  conditions  indicated  by  the  Contract  Documents 
or  should  unknown  physical  conditions  below  the  surface  of 
the  ground  of  an  unusual  nature,  differing  materially  from 
those  ordinarily  encountered  and  generally  recognized  as 
inherent  in  work  of  the  character  provided  for  in  this 
Contract,  be  encountered,  the  Contract  Sum  shall  be  equitably 
adjusted  by  Change  Order  upon  claim  by  either  party  made 
within  a  reasonable  time  after  the  first  observance  of  the 
conditions . 

Changed  conditions  or  differing  site  conditions 

clauses  normally  include  the  requirement  that  a  Contractor 

must  notify  the  Owner  and/or  Architect  prior  to  disturbing 
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a  discovered  subsurface  or  latent  condition  at  the  site  differing 
materially  from  those  indicated  in  the  contract.   It  is 
particularly  important  that  a  Subcontractor  encountering  a 
subsurface  changed  condition  comply  with  the  notice  requirements 
of  the  changed  conditions  clause.   If  a  Subcontractor  proceeds 
with  performance  of  the  work  affected  by  the  changed  condition 
without  complying  with  the  notification  requirement  to  the  Owner 
and/or  Architect  through  the  General  Contractor,  then  a  Sub- 
contractor may  have  waived  his  right  to  obtain  a  change  and 
equitable  adjustment.   If  the  Owner  is  not  notified  of  a 
changed  condition,  the  Owner  may  have  been  prejudiced  because 
he  would  have  lost  his  right  to  inspect  the  alleged  changed 
conditions  as  it  originally  existed.   As  an  example,  if 
rock  is  encountered,  then  an  Owner  would  have  lost  the 
opportunity  to  verify  the  quantity  of  rock  if  the  Subcontractor 
proceeded  to  remove  the  rock  without  notifying  the  Owner  through 
the  General  Contractor.   However,  if  a  Subcontractor  fails  to 
give  the  required  notice,  it  is  still  possible  that  his  claim 
may  not  have  been  lost  if  the  Owner  or  Architect  is  fully  aware 
of  the  changed  conditions  and  of  the  difficulty  experienced  by  the 
Subcontractor,  and  no  prejudice  is  otherwise  shown  by  the 
failure  to  give  timely  notification. 

The  changed  conditions  clause,  in  effect,  gives  the 
Contractor  the  right  to  rely  on  the  accuracy  of  the  statement 
in  the  plans  and  specification  of  the  conditions  of  the  subsurface 
or  latent  physical  conditions.   In  order  to  pursue  a  changed 
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condition  claim  the  Subcontractor  must  show  that  the  subsurface 
or  latent  physical  conditions  were  not  as  originally  represented 
on  the  plans  and  specifications.   The  Owner  warrants  the  adequacy 
of  its  plans  and  specifications  and  the  Subcontractor  is  usually 
held  to  have  a  right  to  rely  on  the  Owner's  description  of 
subsurface  conditions. 

To  recover  for  a  changed  condition,  the  differing 
subsurface  site  conditions  must  be  latent  physical  conditions 
that  were  not  reasonably  anticipated  by  the  plans  and  specifi- 
cations or  by  a  reasonably  adequate  inspection  of  the  investig- 
ation of  the  work  site. 

A  Subcontractor  who  encounters  a  changed  condition 
which  was  unknown  to  the  Subcontractor  and  not  contemplated  in 
the  plans  and  specifications,  should  follow  the  procedure 
outlined  in  the  changed  conditions  clause  by  giving  the  proper 
notifications  usually  prior  to  disturbing  the  changed  condition. 
The  Contractor  should  then  submit  his  claim  for  extra  compensation 
for  any  increased  cost  of  performance  of  the  changed  condition 
plus  a  reasonable  profit  thereon. 

The  Subcontractors  should  be  alert  to  identify  and 
realize  that  he  has  encountered  changed  conditions  which  may 
be  classified  as  follows: 

Subsurface  Rock 

The  encountering  of  unknown  subsurface  rock  is  a 
changed  condition  entitling  the  Subcontractor  to  an  increase 
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in  the  contract  price.   Changed  conditions  may  come  about 
either  because  of  the  existence  of  the  differing  subsurface 
rock  conditions  as  to  the  quantity  of  rock  or  as  to  the  quality 
of  the  rock.   Generally  in  claims  for  changed  conditions,  the 
Subcontractor's  chances  of  success  are  greater  if  the  claim  concerns 
the  quality  rather  than  the  estimated  quantities  of  the  rock. 
For  example,  if  the  specifications  state  that  weathered  limestone 
is  expected  to  be  encountered  and  the  Contractor  encounters  a 
hard  limestone  rock  which  is  not  weathered  which  increases 
the  Subcontractor's  excavation  costs,  then  the  Subcontractor 
is  entitled  to  an  equitable  adjustment  for  his  increased  cost 
of  performance. 

Subsurface  Water  or  Permafrost 

The  discovery  during  performance  of  a  subsurface 
water  condition  or  permafrost  differing  materially  from  that 
represented  by  the  plans,  specifications  and  test  borings 
entitles  the  Subcontractor  to  an  equitable  adjustment  for  a 
changed  condition  for  his  increased  costs  of  excavation  because 
of  the  subsurface  water  or  permafrost  condition. 

Contour  Line 

It  is  generally  recognized  that  there  is  an  acceptable 
margin  of  error  in  contour  lines  and  before  a  Subcontractor  can 
successfully  claim  an  equitable  adjustment  for  site  conditions 
encountered  other  than  the  contour  lines  indicated  on  the 
original  plans,  this  margin  for  error  must  be  taken  into 
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consideration  within  normal  tolerances.   Erroneous  contour 
lines  can  be  used  as  a  basis  for  a  claim  if  the  Contractor  is 
put  to  an  extra  expense ,  because  the  amount  of  earth  to  be 
excavated  is  greater  than  that  described  in  the  specifications 
and  drawings,  and  a  reasonable  site  investigation  would  not 
have  discovered  it. 

Specifications  may  contain  such  exculpatory 
language  which  states  that  the  Contractor  shall  make  his 
own  test  borings  or  shall  verify  all  engineering  measurements. 
These  provisions  are  not  normally  construed  to  require  the 
Subcontractor  to  completely  re-engineer  the  site  in  his  precontract 
investigation  when  the  contour  lines  differ  materially  from  the 
actual  contours  of  the  site. 

Utilities 

A  Subcontractor  is  entitled  to  an  equitable  adjustment 
for  differing  site  conditions  when  the  underground  utilities  are 
located  at  substantially  different  locations  from  the  locations 
indicated  on  the  plans  and  specifications.   In  spite  of  contract 
language  in  specifications  which  state  that  underground  utilities 
are  in  approximate  locations  only,  the  courts  have  held  that 
a  changed  condition  is  proper  when  the  location  of  utility 
lines  differ  materially  from  that  indicated  on  the  plans 
and  specifications.   Similarly,  when  an  unknown  existing 
utility  is  encountered,  the  Subcontractor  is  entitled  to  a 
changed  condition  and  compensation  for  his  increased  cost 
of  performance  plus  a  reasonable  profit. 
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IMPOSSIBILITY  OF  PERFORMANCE 

When  the  plans  and  specifications  simply  cannot  be 
met,  a  Subcontractor  in  attempting  to  perform  his  subcontract 
encounters  the  problem  of  impossibility  of  performance.   If 
there  is  in  fact  impossibility  of  performance  under  the  plans 
and  specifications,  then  a  Subcontractor  may  be  relieved  of 
his  contractual  liability  to  perform  and  can  recover  his  cost 
actually  incurred  in  attempting  to  comply  with  the  impossible 
requirements  plus  a  reasonable  profit  thereon. 

If  the  subcontract  is  performed,  with  a  change  in 
design  specifications  or  a  relaxation  in  performance  requirements 
to  eliminate  the  impossibility,  the  Subcontractor  will  usually 
be  able  to  recover  the  additional  costs  incurred  as  a  result  of 
the  attempt  to  perform  the  impossibility  plus  a  reasonable  profit, 

The  basis  on  which  a  Subcontractor  may  obtain  relief 
when  performance  is  impossible  rests  upon  the  doctrine  of  implied 
warranty  by  the  Owner  of  his  plans  and  specifications.   When  the 
Owner  furnishes  plans  and  specifications,  normally  the  Owner 
impliedly  warrants  that  those  plans  and  specifications  are 
workable  and  that  they  will  satisfactorily  produce  the  result 
called  for  in  the  contract  or  that  the  prescribed  performance 
requirements  can  be  achieved.   A  Subcontractor  is  entitled  to 
rely  on  those  plans  and  specifications  and  need  not  make  an 
independent  check  to  determine  if  they  are  feasible.   There  are 
some  exceptions  where  the  Subcontractor  cannot  rely  upon  the 
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doctrine  of  impossibility  of  performance  when  the  Subcontractor 
has  originated  the  specifications  or  design,  or  where  under  the 
circumstances  the  Subcontractor  may  be  deemed  to  have  assumed 
the  risk  of  impossibility. 

To  be  entitled  to  relief  for  impossibility  of  performance, 
the  Subcontractor  must  prove  that  performance  of  the  contract 
was  in  fact  either  actaully  or  practically  impossible.   Actual 
impossibility  exists  when  the  contract  simply  cannot  objectively 
be  performed  according  to  its  terms,  either  by  the  Subcontractor 
or  any  other  Subcontractor.   This  is  an  objective  impossibility 
rather  than  a  subjective  impossibility  in  which  only  the  particular 
Subcontractor,  through  his  own  shortcomings,  may  not  be  able 
to  perform  because  of  lack  of  know-how  or  other  reasons.   Actual 
impossibility  can  exist  when  the  contract  specifications  are 
erroneous  or  when  a  contract's  performance  requirement  cannot 
be  met  with  the  equipment  specified.   For  example,  impossibility 
of  performance  exists  when  a  heating  and  air  conditioning  system 
cannot  objectively  meet  the  performance  requirements  with  the 
equipment  specified. 

Practical  impossibility  exists  when  there  is  such  a 
commercial  impracticability  because  of  such  extreme  and  unreasonable 
difficulty  and  expense  that  performance  is  not  possible  within 
the  basic  objectives  contemplated  by  the  parties  in  the  contract 
and  under  the  surrounding  circumstances.   However,  mere  hardship 
or  excessive  costs,  do  not  prove  practical  impossibility . 

-36- 


The  most  common  example  of  practical  impossibility  occurs 
when  a  contractor  is  unable  to  meet  an  unreasonable  production 
schedule  of  work. 

If  a  Subcontractor  contends  that  his  contract  is 
impossible  to  perform,  the  Subcontractor  must  prove  the  fact 
of  impossibility  by  proof,  such  as  testimony  of  an  independent 
expert  witness  or  evidence  that  other  Subcontractors  either  have 
been  unable  to  satisfactorily  perform  or  would  not  be  able  to 
satisfactorily  perform  the  contract. 

When  a  problem  of  impossibility  arises  or  is  suspected, 
the  Subcontractor  should  notify  the  Owner  through  the  General 
Contractor  that  he  is  claiming  impossibility  of  performance.   If 
the  magnitude  of  the  problem  and  the  costs  involved  are  substantial, 
an  outside  technical  expert  should  be  obtained  to  analyze  and 
evaluate  the  suspected  impossibility  and  to  prepare  a  report  on 
his  findings.   The  Subcontractor  should  keep  a  very  detailed 
jobsite  log  to  record  all  events  associated  with  the  claim  of 
impossibility,  such  as  trips,  conferences,  telephone  calls, 
overtime,  technical  and  special  problems  incurred  wnich  need  to 
be  kept  daily  by  the  job  superintendent.   Although  it  is  rarely 
possible  to  record  all  costs  and  expenses  completely  and  accurately, 
every  effort  should  be  made  to  record  the  costs  and  expenses  in 
detail  incurred  by  the  impossibility  of  performance. 

Subcontractors  only  very  infrequently  encounter  problems 
of  impossibility  of  performance,  and  in  order  to  successfully  claim 
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impossibility  of  performance,  the  Subcontractor  must  be  alert  to 
recognize  the  problem  of  impossibility  of  performance  early,  and 
be  in  a  position  to  prove  the  fact  of  impossibility  and  the 
related  extra  costs. 
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EXCUSABLE  DELAYS 

Subcontractors  must  be  especially  aware  of  their 
rights  to  extensions  of  the  contract  time  for  excusable  delays 
and  their  right  to  claim  damages  for  delays  caused  by  the 
Owner  or  General  Contractor.   If  a  Subcontractor  encounters 
excusable  delays  so  that  his  actual  performance  is  extended 
beyond  the  original  contract  time,  he  must  be  able  to  establish 
sufficient  excusable  delays  in  order  to  avoid  possible 
defaults  for  failure  to  complete  the  contract  within  the  original 
completion  date  or  to  avoid  the  assessment  of  liquidated 
damages  or  to  establish  his  right  to  recover  damages  for 
delays  caused  by  the  Owner  or  General  Contractor. 

In  order  to  obtain  an  extension  of  contract  time  for 
excusable  delays,  there  must  be  a  clause  in  the  Subcontract  or 
in  the  general  conditions  which  are  incorporated  into  the 
subcontract  which  permit  an  extension  of  the  contract  time  for 
excusable  delay.   In  the  absence  of  an  excusable  delay  clause,  the 
common  law  rule  is  that  a  Subcontractor  who  undertakes  a  contractual 
obligation  containing  time  limitation  which  is  of  the  essence  must 
perform  this  obligation  on  time  unless  it  is  rendered  impossible 
by  act  of  God,  the  Law  or  by  the  other  contracting  party.   The 
general  conditions  of  most  construction  general  contracts  which 
may  be  incorporated  into  the  subcontract  documents  contain  an 
excusable  delay  clause  which  allows  an  extension  of  contract  time 
when  the  Subcontractor  encounters  excusable  delays. 

The  excusable  delay  clause  of  the  American  Institute 
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of  Architects  General  Conditions,  Document  A201,  is  contained 
in  Article  8.3.1  which  states  as  follows: 

8.3.1  -  If  the  Contractor  is  delayed  at  any  time  in  the 
progress  of  the  Work  by  any  act  or  neglect  of  the  Owner  or  the 
Architect,  or  by  any  employee  of  either,  or  by  any  separate 
contractor  employed  by  the  Owner,  or  by  changes  ordered  in  the 
Work,  or  by  labor  disputes,  fire,  unusual  delay  in  transportation, 
unavoidable  casualties  or  any  causes  beyond  the  Contractor's 
control,  or  by  delay  authorized  by  the  Owner  pending  arbitration, 
or  by  any  cause  which  the  Architect  determines  may  justify  the 
delay,  then  the  Contract  Time  shall  be  extended  by  Change  Order 
for  such  reasonable  time  as  the  Architect  may  determine. 

The  provisions  of  excusable  delay  clauses  usually 
provide  that  the  Subcontractor  shall  advise  the  General  Contractor 
in  writing  within  a  specified  time  limitation  of  any  circumstances 
that  have  delayed  or  potentially  might  delay  performance  of  the 
Subcontractor.   The  Subcontractor  should  follow  the  procedure 
of  giving  the  required  notice  within  the  specified  time  limit- 
ations to  preserve  his  rights  under  the  Excusable  Delay  clause. 
The  notice  requirement  enables  the  General  Contractor  or  Owner 
to  investigate  the  situation  and  take  whatever  remedial  action 
is  needed  to  alleviate  the  causes  which  are  delaying  the  Sub- 
contractor . 

Article  8.3.2  of  the  AIA  General  Conditions,  Document 
A201  which  may  be  incorporated  into  the  subcontract  contains 
a  fifteen  day  limitation  for  claiming  an  extension  of  the  contract 
time  and  provides  as  follows: 

8.3.2  -  All  claims  for  extension  of  time  shall  be  made 
in  writing  to  the  Architect  no  more  than  fifteen  days  after  the 
occurrence  of  the  delay;  otherwise  they  shall  be  waived.   In  the 
case  of  a  continuing  cause  of  delay  only  one  claim  is  necessary. 
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There  are  certain  exceptions  to  the  notice 
requirements  which  have  been  established  by  the  courts  in 
order  to  eliminate  the  harsh  and  unjust  results  which  may 
occur  because  of  the  Subcontractor's  failure  to  give  the  notice. 

Substantial  compliance  with  the  requirement  of 
timely  written  notice  has  been  held  to  be  sufficient  where 
there  was  some  written  indication  that  the  Subcontractor  was 
experiencing  difficulty.   Informal  communications  which  give  enough 
information  to  appraise  the  General  or  the  Owner  of  the  nature 
and  extent  of  the  reasons  why  delays  are  being  experienced,  may 
be  a  substantial  compliance  with  the  requirement  of  timely  written 
notice. 

Since  the  obvious  purpose  of  the  requirement  is 
to  enable  authorized  representatives  of  the  General  Contractor 
or  Owner  to  investigate  alleged  causes  of  delay  while  the 
evidence  is  fresh,  actual  knowledge  of  factual  situation  by  the 
General  Contractor  or  Owner  renders  the  notice  requirement 
superfluous.   This  is  particularly  true  when  delay  is  caused 
by  the  actions  of  the  General  Contractor  or  Owner. 

In  some  decisions,  the  formal  requirement  of  timely 
written  notice  has  been  held  to  be  merely  a  procedural 
requirement  and  the  failure  of  the  Subcontractor  to  give  the 
required  notice  is  not  fatal  to  the  Subcontractor  in  establishing 
an  excusable  delay.   This  is  particularly  true  when  the  Owner 
or  General  Contractor  is  not  prejudiced  by  the  failure  of  the 
Subcontractor  to  give  timely  written  notice.   The  Owner  may  be 
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deemed  to  have  waived  the  technical  requirements  of  timely  notice 
by  considering  a  claim  for  excusable  delay  on  its  merits. 

A  Subcontractor  must  not  only  prove  a  happening  of 
an  event  as  within  the  definition  of  the  Excusable  Delay  clause, 
but  he  must  also  prove  that  the  event  caused  an  actual  dalay 
in  his  performance.   The  duration  of  an  excusable  delay  may 
be  substantially  longer  than  the  duration  of  the  event  that 
caused  the  excusable  delay  because  of  impact  or  ripple  effect 
in  disrupting  progress  and  momentum  of  the  job.   A  job  site  log 
is  an  invaluable  aid  in  establishing  in  detail  the  actual  effects 
and  duration  of  an  excusable  delay. 

The  specified  events  entitling  the  Subcontractor 
to  an  extension  of  the  subcontract  time  for  excusable  delay 
include  the  following: 

Labor  Disputes 

The  most  usual  form  of  labor  disturbance  which 
effects  a  Subcontractor's  performance  is  a  strike.   Most 
strikes  are  held  to  be  not  foreseeable  and  are  considered 
to  be  excusable  causes  of  delay  within  the  meaning  of  the 
various  exculpatory  excusable  delay  clauses.   Another 
labor  dispute  which  a  Subcontractor  may  encounter  is  a 
slowdown  which  is  generally  considered  an  excusable  delay 
in  performance.   A  strike  at  a  suppliers  or  second  tier 
Subcontractors ■  plant  may  amount  to  Excusable  Delay  which 
will  bar  the  imposition  of  liquidated  damages  or  default 
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of  the  Subcontractor  for  failure  to  make  progress.   However, 
a  Subcontractor  has  the  duty  to  mitigate  the  effects  of 
the  strike  by  seeking  an  alternate  method  of  performance  by 
obtaining  the  supplies  or  services  from  other  contractors 
or  using  alternate  methods  of  transportation  in  order  to 
perform  within  the  contract  time. 

The  duration  of  the  excusable  delay  is  a  question 
of  fact  but  generally  a  Subcontractor  should  claim  an  extension 
of  the  contract  time  for  a  period  in  excess  of  the  duration  of 
the  strike  in  order  to  allow  for  delays  necessitated  by  the 
remobilization  of  the  job.   In  many  cases  the  delays  caused  by 
the  necessity  of  remobilizing  a  job  and  rebuilding  the  labor 
force  may  be  substantially  greater  than  the  duration  of  the  strike. 
Unusually  Severe  Weather  Conditions 
Unusually  severe  weather  is  a  cause  beyond  the 
Subcontractor's  control  which  entitles  the  Subcontractor  to  an 
excusable  delay  and  extension  of  the  contract  time.   In  order 
to  qualify  as  an  excusable  cause  of  delay  the  weather  conditions 
must  be  unusually  severe  for  the  particular  locality  considering 
the  time  of  the  year  involved  in  the  performance  of  the  subcontract 
It  is  not  necessary  that  the  unusually  severe  weather  occur  on 
consecutive  days  or  for  a  major  percentage  of  the  total  contract 
time  so  long  as  the  unusually  severe  weather  actually  delayed 
the  performance  of  the  Subcontractor  and  the  contractor 
would  have  finished  on  time  but  for  the  unusually  severe 
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weather  conditions.   Official  weather  records  from  the  locality 
involved  are  useful  in  arriving  at  the  average  or  normal  weather 
conditions  against  which  the  claimed  unusually  severe  weather 
conditions  are  measured. 

The  Subcontractor  must  show  not  only  the  presence 
of  unusually  severe  weather, but  the  Subcontractor  must  also  show 
that  the  weather  delayed  the  specific  work  and  the  extent  that  the 
unusually  severe  weather  conditions  impeded  his  performance. 

Unusual  Delays  in  Transportation 

Another  cause  of  excusable  delay,  is  an  unusual  delay 

in  transportation  which  includes  delays  occasioned  by  strikes 

or  by  other  delays  unique  to  the  specific  means  of  transportation. 

In  order  to  claim  excusable  delay  for  unusual  delays  in  transportation 

the  Subcontractor  must  have  attempted  to  mitigate  the  delay  by 

using  alternate  means  of  transportation  within  the  bounds  of 

reason. 

Excusable  Delay  Attributed  to  the  Owner  or  General 
Contractor 

The  excusable  delays  clause  provides  for  an 

extension  of  the  contract  time  if  the  Subcontractor  is  delayed 

at  any  time  during  the  progress  of  the  work  by  any  act  or 

neglect  of  the  Owner,  the  Architect,  or  the  General  Contractor. 

Excusable  delays  attributed  to  the  fault  of  the  Owner  or 

General  Contractor  not  only  entitle  the  Contractor  to  an  extension 

of  the  contract  time  but  also  entitle  the  Subcontractor  to 

damages  for  his  increased  cost  of  performance  occasioned  by  such 
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delays.   This  is  discussed  in  more  detail  in  the  chapter  on 
"Damages  for  Delays"  beginning  on  page  48. 

There  are  numerous  ways  in  which  the  Owner  or  General 
Contractor  can  delay  a  Subcontractor.   The  most  common  delay 
caused  by  the  Owner  arises  from  inadequate  or  incorrect  plans 
and  specifications.   Because  the  Owner  warrants  that  the  plans 
and  specifications  are  satisfactory  for  their  intended  performance, 
any  inadequate  drawings  or  faulty  specifications  may  constitute 
excusable  causes  for  delays.   Another  common  excusable  delay 
attributed  to  the  Owner  is  exercising  of  the  Owner's  right  to 
make  changes  from  time  to  time  which  interrupts  and  aggravates 
performance  of  the  work  to  extend  the  time  of  the  performance 
and  which  also  may  cost  the  Subcontractor  additional  money  for 
performance . 

Other  Owner  or  General  Contractor  attributed  delays 
are  delays  in  obtaining  access  to  the  work-site  or  delays  in 
obtaining  a  notice  to  proceed,  delays  in  obtaining  inspection 
and  delays  while  awaiting  decisions  of  the  Owner,  the  Architect, 
or  the  General  Contractor. 
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ACCELERATION 

If  an  authorized  representative  of  the  General 
Contractor,  or  authorized  representative  of  the  Owner  through 
the  General  Contractor  directs  a  Subcontractor  to  accelerate 
performance  to  complete  the  Subcontractor's  work  earlier  than  the 
required  contract  date,  there  is  an  obvious  acceleration  entitling 
the  Subcontractor  to  recover  under  the  change  clause  for  the 
Subcontractor's  increase  cost  of  performance  reasonably  incurred 
by  the  acceleration  plus  a  profit  thereon.   A  less  obvious 
acceleration  occurs  in  the  situation  where  the  Owner  or  General 
Contractor  requires  the  Subcontractor  to  complete  his  work 
by  the  original  contract  date  when  there  has  been  excusable 
delay  entitling  the  Subcontractor  to  an  extension  of  the  original 
contract  time.  This  is  a  constructive  change  order  for  acceleration 
entitling  the  Subcontractor  to  an  equitable  adjustment  in 
the  subcontract  price. 

The  basic  elements  for  a  compensable  acceleration 
constructive  change  require:   1)  that  the  Subcontractor  has 
encountered  excusable  delay  for  which  he  is  entitled  to  an 
extension  of  the  contract  time  for  performance;  2)  that  the 
Subcontractor  has  specifically  requested  an  extension  of  the 
contract  time  for  such  excusable  delay;  3)  that  the  General 
Contractor  or  Owner,  if  transmitted  by  the  General  Contractor, 
fails  or  refuses  to  grant  the  extension,  4)  that  the  Subcontractor 
is  expressly  required  by  an  authorized  representative  to  complete 
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the  work  within  the  original  performance  period  or  the 
authorized  representative  has  acted  in  such  a  way  to  indicate 
that  the  Subcontractor  is  required  to  complete  within  the 
original  performance  period  and  5)  that  the  Subcontractor 
actually  did  accelerate  the  performance  thereby  incurring 
extra  costs.   If  all  of  these  five  elements  are  present,  then 
the  Subcontractor  is  entitled  to  an  equitable  adjustment  in 
the  contract  price  equal  to  the  increased  cost  reasonably  incurred 
by  the  Subcontractor  in  accelerating  plus  a  reasonable  profit. 

Examples  of  types  of  acceleration  costs  which  may 
be  recovered  include  the  difference  between  straight  time  wage 
rates  and  overtime  wage  rates  for  the  number  of  overtime  hours 
required,  costs  due  to  labor  inefficiency  that  might  be  caused 
by  congestion,  disruption  of  the  work  schedule,  fatigue  occasioned 
by  working  overtime,  cost  and  inefficiency  incurred  by  adding 
additional  manpower  and  equipment  and  premium  costs  paid  for 
materials  and  their  delivery. 

When  a  constructive  change  occurs  because  of  acceleration, 
there  generally  are  increased  costs  of  performance  of  a  Sub- 
contractor's work  caused  by  impact  or  ripple  effect  on  work  that 
has  not  been  changed  or  accelerated.   The  Owner  or  General 
Contractor  in  ordering  acceleration  of  one  phase  of  the  work 
may  cause  an  impact  and  resulting  acceleration  costs  in  other 
phases  of  the  work  that  must  be  coordinated  with  the  work 
specifically  ordered  to  be  accelerated  which  may  be  appropriate 
recoverable  costs. 
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DAMAGES  FOR  DELAYS 

In  the  absence  of  a  contractual  provision  to  the 
contrary,  a  Subcontractor  has  the  right  to  recover  damages 
resulting  from  delays  caused  by  the  fault  of  the  General 
Contractor  or  Owner.   Excusable  delays  attributed  to  the 
fault  of  the  Owner  or  the  General  Contractor  not  only  entitle 
the  Subcontractor  to  an  extension  of  the  contract  time  but 
also  may  entitle  the  Subcontractor  to   damages  for  his  increased 
cost  of  performance  occasioned  by  the  delays.   The  basis  of 
recovery  of  damages  for  delays  is  the  implied  obligation  that 
the  General  Contractor  or  Owner  will  not  impede  the  performance 
of  the  work  of  the  Subcontractor. 

In  order  for  the  Subcontractor  to  recover  damages 
for  delays,  it  must  be  shown  not  only  that  the  delays  were 
caused  by  the  fault  of  the  General  Contractor  or  the  fault 
of  the  Owner  which  was  transmitted  by  the  general  contract, 
but  also  that  the  Subcontractor  was  damaged  by  delay. 

The  AIA  Standard  Form  Subcontract  Document  A401  in 

Article  11.4  recognizes  the  right  of  the  Subcontractor  to 

claim  damages  for  delays  under  the  same  procedure  set  out  in 

the  general  contract  documents,  and  provides  as  follows: 

Article  11.4  -  The  Subcontractor  shall  make  all 
claims  promptly  to  the  Contractor  for  additional  work, 
extensions  of  time,  and  damage  for  delays  or  otherwise, 
in  accordance  with  the  Contract  Documents."   (Emphasis  added). 
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The  AIA  General  Conditions,  Document  A201,  expressly 

recognizes  the  right  of  the  Conrractor  to  claim  damages  for 

delays  in  Paragraph  12.2.1  which  provides  as  follows: 

Article  12.2.1  -  Claims  for  Additional  Cost  or  Time. 
If  the  Contractor  wishes  to  make  a  claim  for  an  increase  in 
the  Contract  Sum  or  an  extension  in  the  Contract  time, 
he  shall  give  the  Architect  written  notice  thereof  within 
a  reasonable  time  after  the  occurrence  of  the  event  giving 
rise  to  such  claim.   This  notice  shall  be  given  by  the 
Contractor  before  proceeding  to  execute  the  Work,  except  in 
an  emergency  endangering  life  or  property  in  which  case  the 
Contractor  shall  proceed  in  accordance  with  Subparagraph 
10.3.1.   No  such  claim  shall  be  valid  unless  so  made.   If 
the  Owner  and  the  Contractor  cannot  agree  on  the  amount  of 
the  adjustment  in  the  Contract  Sum  or  the  Contract  Time,  it 
shall  be  determined  by  the  Architect.   Any  change  in  the 
Contract  Sum  or  Contract  Time  resulting  from  such  claim  shall 
be  authorized  by  Change  Order. 

Although  the  AIA  General  Conditions  in  Article  8.3.4 

allow  for  an  extension  of  time  in  the  excusable  delay  clause, 

the  General  Conditions  also  state  in  Article  8.3.4  that  the 

extension  of  the  contract  time  for  excusable  delay  caused  by 

the  Owner  does  not  preclude  recovery  for  damages  for  delay. 

Article  8.3.4  of  the  AIA  General  Conditions  provides  as  follows: 

Article  8.3.4  -  This  paragraph  8.3  (relating  to  an 
extension  of  the  contract  time  for  delays)  does  not  exclude 
the  recovery  of  damages  for  delay  by  either  party  under  other 
provisions  of  the  contract  document. 

Damages  for  delays  caused  by  the  General  Contractor 

or  Owner  are  based  upon  their  implied  promise  that  their  own 

actions  will  not  disrupt  or  impede  the  performance  of  the 

Subcontractor,  and  generally  damages  for  delays  can  only  be 

obtained  by  the  Subcontractor  for  delays  caused  by  the  fault 

of  the  General  Contractor  or  Owner  which  have  increased  the 

Subcontractor's  cost  of  performance.   Excusable  delays  occasioned 
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by  causes  other  than  the  Owner  or  General  Contractor  such 
as  strikes  or  unusually  severe  weather  conditions  will  not  give 
rise  to  recovery  of  damages  for  delays  by  the  Subcontractors 
because  there  is  no  interference  with  the  Subcontractor's 
performance  by  parties  with  whom  he  contracted. 

Many  subcontracts  have  a  notification  provision 
which  requires  the  Subcontractor  to  notify  the  General 
Contractor  and/or  the  Owner  within  a  stipulated  time  after 
the  commencement  of  an  event  giving  rise  to  and  claim  for  an 
increase  in  the  contract  time  and  increase  in  the  contract 
price  under  the  change  clause.   The  notice  requirement  in  the 
subcontract  should  be  complied  with  in  order  to  preserve  the 
Subcontractor's  right  to  submit  a  claim  for  increased  costs 
because  of  the  delay.   However,  in  case  the  Subcontractor  fails 
to  give  the  notification  required  under  the  change  clause  and 
the  excusable  delay  clause,  there  may  be  certain  exceptions  to 
the  rule  under  which  a  Subcontractor  may  obtain  damages  for  delays 
in  spite  of  the  fact  that  he  has  failed  to  give  the  requisite 
notice . 

In  addition  to  serving  timely  notice  the  Subcontractor 
should  not  have  signed  a  subcontract  form  waiving  his  right 
to  the  claim  of  damages  for  delays  caused  by  the  General  Contractor 
or  Owner. 

The  Subcontractor  should  also  keep  accurate  records 
to  be  able  to  establish  the  time,  duration  and  the  cost  of  the 
delay.   A  job  site  log  which  outlines  the  various  delays  encountered 
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on  the  job  and  accurate  cost  records  are  invaluable  aids  in 
pursuing  a  claim  for  damages  for  delays. 

Delays  caused  on  jobs  by  the  General  Contractor 
or  the  Owner  can  subject  the  Subcontractor  to  costs  for  delays 
which  can  be  and  frequently  are  very  substantial  amounts.   The 
Subcontractor  should  be  alert  to  recognize  the  causes  of  delays 
and  consider  claiming  damages  for  delays  when  they  are  caused 
by  the  General  Contractor  or  Owner. 
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RIGHT  TO  STOP  WORK  FOR  NON-PAYMENT 

One  of  the  most  effective  remedies  that  a  Subcontractor 

has  if  he  is  not  paid  progress  payments  is  to  stop  work  on  a  job 

after  giving  the  proper  notification.   The  AIA  Standard  Form 

Subcontract  A401  in  Article  12.5  recognizes  the  Subcontractor's 

right  to  stop  work  after  seven  days  following  written  notice  to 

the  Contractor.   Article  12.5  of  the  AIA  Subcontract  Form  provides 

as  follows: 

Article  12.5  -  The  Contractor  agrees  that  if  he  fails 
to  make  payments  to  the  Subcontractor  as  herein  provided  for 
any  cause  not  the  fault  of  the  Subcontractor,  within  seven  days 
from  the  Contractor's  receipt  of  payment  or  from  the  time  payment 
should  be  made  as  provided  in  Paragraph  12.4,  then  the  Subcontractor 
may,  upon  seven  days'  written  notice  to  the  Contractor,  stop 
work  without  prejudice  to  any  other  remedy  he  may  have. 

The  AIA  General  Conditions  in  Article  9.6.1,  Document 
A201,  also  recognizes  the  right  of  the  General  Contractor  to 
stop  work  after  seven  days  following  written  notice  to  the  Owner 
and  the  Architect.   If  the  General  Conditions  are  incorporated 
into  a  subcontract  giving  the  Subcontractor  the  same  rights,  redress 
and  remedies  against  the  General  Contractor  as  the  General 
Contractor  has  against  the  Owner,  then  the  Subcontractor  might 
rely  on  the  language  in  the  General  Conditions  for  contract 
authority  to  stop  work,  if  he  was  not  paid. 

Even  in  the  absence  of  any  authority  in  the  contract 
for  the  Subcontractor  to  stop  work,  the  Subcontractor,  after 
giving  a  reasonable  notice,  may  stop  work  if  he  is  not  paid 
by  the  General  Contractor  at  the  time  payment  is  due  because 
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the  General  Contractor's  failure  to  pay  the  Subcontractor  may 
be  considered  a  breach  of  the  subcontract,  thereby  entitling  the 
Subcontractor  to  stop  work. 

A  Subcontractor  who  exercises  the  right  to  stop 
work  when  he  has  not  been  paid  also  stops  incurring  additional 
expenses  for  labor  and  material  which  would  have  been  incurred 
had  the  Subcontractor  continued  working.   If  the  General 
Contractor  has  not  paid  the  Subcontractor,  then  the  Subcontractor 
should  consider  stopping  work  so  that  the  Subcontractor  may  not 
incur  additional  costs  in  the  event  that  the  General  Contractor 
substantially  delays  payment  or  never  pays  the  Subcontractor. 
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